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HIGH COURT FORM NO. (J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

 

Present: N.J. Haque, LLM, AJS 

Civil Judge 

Tezpur, Sonitpur 

4th day of September 2019 

MISC. (J) NO. 27/2017 

(Arising out of MS No.10/2005) 

 

Sri Hiralal Sahu  

-- Petitioner/plaintiff 

-Vs.- 

     State of Assam and others       --Opp. Parties/defendants  

Ld. Advocate appeared for the petitioner          : - Mr. P. Saikia  

Ld. Advocate appeared on behalf of OP  : - Mr. S. Mishra 

An application under Order IX Rule-
9 read with Section 151 of Code of 
Civil Procedure for restoration of 
suit. 

 

1. Instant Misc. case ascended from a petition filed by petitioner/ 

plaintiff against the O.Ps/ defendants under Order-IX Rule-9 read 

with section-151 of CPC praying for restoration of the suit by 

setting aside the order of dismissal passed against the petitioner/ 

plaintiff on-07/02/2017. 

2. Petitioner’s case:- Petitioner’s case in a short campus is that 

petitioner is the plaintiff of original M.S No-10/2005 and the 

Hon’ble court had fixed the suit on 21-03-2016 for appearance of 

the parties and subsequently on 21-03-2016 the plaintiff who are 

residents of Helem, Sonitpur reached the court premises at 

around 12 p.m but by that time the Hon’ble Court dismissed the 

suit for default. Then the plaintiff had filed an application under 

 



Misc. (J) No-27 of 2017 

(Arising out of M.S No-10 of 2005) 
 

2 | P a g e  

 

Order-IX Rule-9 read with section-151 of CPC for restoration of 

the suit; which was registered as Misc.(J) Case No.19/ 2016. The 

Hon’ble Court having heard ultimately allowed the above petition 

and restored the M.S No-10/2005 on 07-01-2017. That the 

plaintiff with a bonafide belief that as the aforesaid suit was 

restored; the status of money suit will be shown/ updated in the 

website of Sonitpur Judiciary. But when the status of the money 

suit was not updated till last part of February 2017, then upon 

enquiry it has come to notice that the above suit was again 

dismissed for default on 07-02-2017. That the plaintiff was 

prevented by sufficient ground for not taking step on specified 

date i.e. on 07-02-2017 and there is no laches on the part of the 

plaintiff. Besides the plaintiff should not suffer due to no fault on 

their part. That if the Hon’ble Court will not restore the above suit 

by setting aside the dismissal order dated 07-02-2017 then the 

plaintiff will not only suffer irreparable loss, harm and injury but 

also his genuine claim will be extinguished forever. Moreover it 

will also cause prejudice to the plaintiff. That the application is 

filed bonafide with clean hands and also within the period of 

limitation.         

3. Per contra, defendants /OPs contested the instant Misc.(J) by 

way of filing written objection both in law and facts contending 

that petition filed under Order 9 Rule 9 CPC is not maintainable in 

its present form and is barred by limitation and prayed to dismiss 

the prayer of the petitioner/ plaintiff  with cost. The defendants/ 

OPs further stated that it is totally false that the status of the 

Money Suit No.10/2005 was not updated till last part of February 

2017 and that upon enquiry it has come to notice that the above 

suit was again dismissed for default on 07-02-2017. That as a 

matter of fact the date fixed was mentioned in the cause list of 

Hon’ble Court, but the petitioner/ plaintiff due to his own laches 

and negligence did not take steps in Money Suit No.10/2005, 

hence the suit was dismissed for default on 07-02-2017. That the 

petitioner/ plaintiff was not prevented by sufficient ground for not 

taking step on 07-02-2017 and that due to his laches and 
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negligence the suit was dismissed on 07-02-2017. That the 

petitioner/ plaintiff could have seen the cause list of the Hon’ble 

court. That the application for restoration is not filed bonafide 

and the same is based upon false and concocted grounds, hence 

the petition is liable to be dismissed.  

DISCUSSION, DECISIONS AND REASONS THEREOF 

4. Plaintiff/petitioner by filing the instant Misc. case prayed 

restoration of Money Suit No.10/2005 contending that plaintiff 

was have a bonafide belief that status of the money suit will be 

updated in the website of Sonitpur Judiciary after disposal of the 

Misc.(J) case No.19/16 but the status of the Money Suit was not 

updated till last part of February, 2017 and on enquiry plaintiff 

came to know that suit again dismissed for default on 07-02-

2017. As such, the plaintiff prayed restoration of the money suit 

by setting aside the dismissal order dated 07-02-2017. The other 

side denied the entire contentions of the petitioner’s story and 

pleaded that information regarding status of the Money suit 

No.10/2005 was updated in the cause list of the Hon’ble court 

and instead that plaintiff negligently not taken any steps and 

accordingly, the same was dismissed for default.  

5. Undeniably, neither side has adduced any forms of evidences and 

plaintiff/petitioner submitted one copy of information obtained 

from the CIS system along with the prayer where it has been 

reflected that the suit is dismissed for default. I have heard both 

the sides and carefully travelled through the pleadings of the 

petitioners as well as OP. In the light of pleadings put forwarded 

by both the sides, this court has meticulously perused the settled 

provisions of law and it finds that Order 9 Rule 9 of CPC permits a 

court to set aside the order of dismissal if the court believes that 

sufficient ground has been shown for non-appearance of the 

parties when the suit is called for hearing. In this case, grounds 

pleaded by the petitioner disclosed that after restoration of 

Money Suit No.10/2005 vide order passed in Misc.(J) Case 

No.19/2016, the plaintiff/petitioner was in a bonafide belief that 

the status would be updated in the website of Sonitpur Judiciary 
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but when the status of the suit was not updated till last part of 

February/2017 then on enquiry the petitioner came to know that 

the suit is dismissed for default. The grounds disclosed from the 

prayer of the plaintiff/petitioner supported through an affidavit 

submitted by plaintiff’s advocate Pranjit Saikia and same cannot 

be ignored. The suit is dismissed for default on the occasion of 

non-appearance of the plaintiff and that precluded the plaintiff 

from preferring a fresh suit on the same subject matter and that 

creates a statutory bar upon the plaintiff from getting justice of 

adjudication of a dispute from a competent court of jurisdiction. 

The suit disposed of on the account of dismissed for default 

keeps the dispute between the parties alive and further prevents 

the parties to get adjudication of the real points of controversy.  

6. Therefore, considering the legislative intention behind enacting 

the provision of Order 9 Rule 9 of CPC, this court thinks it deem 

fit and proper to provide a chance to the plaintiff/petitioner for 

getting adjudication of the dispute from this court by way of 

restoration of Money Suit No.10/2005 as the petitioner has shown 

sufficient cause of his non-appearance before the court when the 

suit is called for hearing.  

7. As such, at this stage, justice demands to allow the prayer of the 

petitioner and further restoration of Money Suit No.10/2005 is 

very much need of the hour otherwise the dispute pending 

between the parties will remain undecided.  

O R D E R 

8. Accordingly, petition filed by the plaintiff/petitioner for restoration 

is allowed with a cost of Rs.3,000/- (Rupees Three Thousand) 

only. The plaintiff/petitioner side shall pay the cost to the other 

side.            

9. The original file Money Suit No.10/2005 is restored in its original 

stage.  

10. Misc. (J) case is disposed of with cost on contest.           

  

Civil Judge 

Sonitpur, Tezpur 


